DATED                                                            2008
(1)
THE GENERAL OPTICAL COUNCIL

and

(2)
[THE SERVICE PROVIDER]
CONTRACT

FOR

THE PROVISION OF A CONSUMER MEDIATION SERVICE
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77/83 Upper Richmond Road, London SW15 2TT.
Telephone: 020 8780 2211

THIS CONTRACT is made the 
                    day 
of 2008
B E T W E E N
(1) THE GENERAL OPTICAL COUNCIL of 41 Harley Street London W1G 8DJ including its successors and assigns (“the GOC”); and

(2)
[THE SERVICE PROVIDER] whose registered address is [             ]  (Company No. [      ]) (“the Service Provider”)  

WHEREAS:
The GOC wishes the Service Provider to operate and manage and the Service Provider wishes to operate and manage a consumer mediation service for the benefit of the public for the conciliation and settlement of complaints by consumers relating to the provision of optical services and appliances to consumers within the United Kingdom and to do all such other things as are incidental or conducive to the attainment of those objects on the terms and subject to the conditions set out in this Contract.

NOW IT IS HEREBY AGREED AS FOLLOWS:
1.
INTERPRETATION
1.1
In this Contract unless the context otherwise requires:

“Action Targets”



means action targets agreed by the parties in writing following a Periodic Audit Visit as referred to in Clause 3.3;

 “the Authorised Officer”


means the authorised officer of the GOC for all purposes connected with the Services;

“the Commencement Date”
 

means 1st April 2008;

“the Contract”




means this Contract concluded between the GOC and the Service Provider including all Schedules and other documents which are incorporated or referred to herein;

“the Contract Period”



means the period of this Contract specified in Clause 2 below;

“the Contract Price”



means the price determined in accordance with Clause 5 below which the GOC shall pay to the Service Provider for the provision of the Services;

“the Contract  Standards”


means the standards specified in this Contract and the Specification;

“the Data Protection Act”


means the Data Protection Act 1998 as amended;
“Disaster Recovery Plan”


means the Disaster Recovery Plan set out in Annex 3 to this Contract as amended from time to time by agreement of the parties;
“Extraordinary Audit Visit”


means an audit of the Service Provider by the GOC in accordance with Clause 14.1;
“Periodic Audit Visit”



means an audit of the Service Provider by the GOC in accordance with Clause 3.3;

“the Premises”
means any premises or locations at which the Services are to be provided;

“Remedial Action Plan”
means a remedial action plan agreed by the parties in relation to a default by the Service Provider in accordance with Clause 13.2;

“the Service Provider’s Representative”
means the person nominated by the Service Provider and notified to the GOC in writing from time to time in accordance with Clause 7;

“the Services”
means the consumer mediation services to be provided by the Service Provider pursuant to this Contract and as referred to in Clause 3 and as further detailed in the Specification;
“Services Delivery Plan”
means the Service Provider’s Services delivery plan attached as Annex 1 to this Contract, as amended from time to time by agreement between the parties;

“Service Level Timescales”
means the service level timescales attached as Annex 2 to this Contract, as amended from time to time by agreement between the parties;
“Service User”
means an individual to whom the Services are provided;

“the Specification”
means the specification of the Services as referred to in Schedule 1 of this Contract;

“the Transfer Regulations”


means the Transfer of Undertakings (Protection of Employment) Regulations 2006 as amended.
“Year”





means the period from 1st April in one year to 31st March in the following year;

1.2
The headings in this Contract shall not affect its interpretation.

1.3
Except where the context otherwise requires words denoting the singular include the plural and vice versa and words denoting any one gender include all genders and words denoting persons include firms and corporations and vice versa.

1.4
Unless otherwise stated a reference to a Clause or a Schedule or an Annex is a reference to a Clause of or a Schedule or an Annex to this Contract.

1.5
References to any statute or statutory provision shall be deemed to include a reference to any amendment or re‑enactment thereof or substitution from time to time and any rules orders regulations and delegated legislation made thereunder and shall include a reference also to any past statutory provisions (as from time to time amended or re-enacted) which such statute or statutory provision directly or indirectly has replaced.

1.6 If there is any conflict between the provisions of this Contract and the provisions of the Schedules to this Contract the provisions of this Contract shall prevail.

1.7
Neither the Service Provider nor its personnel shall in any circumstances hold themselves out as being the servant or agent of the GOC otherwise than in the circumstances expressly permitted by the GOC in writing.

1.8
Neither the Service Provider nor its personnel shall in any circumstances hold themselves out as being authorised to enter into any contract on behalf of the GOC or in any other way to bind the GOC to the performance variation release or discharge of any obligation otherwise in the circumstances expressly permitted by the GOC in writing.

2.
CONTRACT PERIOD
2.1 This Contract shall be for a period of three years commencing with effect from the Commencement Date and, subject as set out in Clause 2.2 or otherwise set out in this Contract, expiring on 31st March 2011.
2.2 The GOC may at its absolute discretion extend the Contract Period for a further two years on giving the Contractor not less than 6 months’ written notice prior to the date when the Contract would otherwise expire under Clause 2.1 above.

2.3 Notwithstanding Clauses 2.1 and 2.2 above, the GOC may terminate this Contract by giving the Service Provider no less than six months’ written notice, to expire at any time.
3.
SERVICES
3.1
The Service Provider agrees to provide the Services to the GOC from the Commencement Date throughout the Contract Period.

3.2
In addition to any other specific obligations imposed by this Contract the Service Provider shall provide the Services to the GOC in accordance with the Contract Standards and the Specification.
3.3
The Service Provider shall provide the Services only in relation to issues arising out of the supply of optical appliances and services to consumers, including but not limited to those issues set out in the Specification, and shall not provide the Services or otherwise involve itself in any fitness to practice issues.
3.4
The Service Provider shall upon the GOC giving Service Provider reasonable notice, at all times during the provision of the Services allow the GOC or their representatives, access by prior appointment (“Periodic Audit Visit”), to:


(a) 
the Premises and any of the Contractor’s premises for the purpose of inspecting information technology systems, books, records and documents in the possession custody or control of the Service Provider in connection with the provision of the Services;


(c) 
any personnel or agent of the Service Provider for the purpose of interviewing such persons in connection with the provision of the Services;


and the GOC may take copies of any financial books and records and other documentation as it reasonably require and the parties shall use all reasonable endeavours to agree such necessary Action Targets that may arise out of such Periodic Audit Visits and provided that no Periodic Audit Visit shall take place within three months of the previous Periodic Audit Visit.

3.5
The Service Provider will provide all the staff equipment and materials required for the provision of Services to the Contract Standards and the Service Provider shall ensure that the Premises are suitable and appropriate and of a requisite standard from which to provide the Services.

3.6
The GOC may carry out monitoring to ensure that the Services are being provided in accordance with the Contract Standards.  The GOC ‘s monitoring system shall not relieve the Service Provider from any of the Service Provider’s obligations in performing the Services to the Contract Standards. 

3.7
The Service Provider in providing the Services, shall comply with all relevant UK and EU legislation, regulations, directives and all relevant Department of Health and other guidance and all policies, rules, procedures, standards of the GOC (as may be amended from time to time by the GOC and provided that the GOC have notified the Service Provider in writing of such changes) and all relevant policies, rules, procedures and standards in place at any of the Premises.

3.8
The Service Provider shall institute and maintain a properly documented system of quality control to ensure that the Contract Standards are at all times properly maintained.  The quality control system shall be operated by the Service Provider and shall not rely on completion of documentation by the Authorised Officer who shall nevertheless be consulted by the Service Provider where appropriate.  The quality control system shall be open to inspection by the GOC at all times and such inspection combined with observation shall be capable of indicating to the GOC whether or not the Contract Standards are being met.  The quality control system shall supplement any monitoring that may be instituted by the GOC and shall not be a substitute for it, although it may be agreed between the parties that such quality control system may be integrated with the monitoring system of the GOC.
3.9
The Service Provider will submit to the GOC a written report on the Services provided by the Service Provider on a quarterly basis (quarters being measured from the Commencement Date).

3.10
The content of the report referred to in Clause 3.8 shall include but not be limited to the following matters in respect of the period covered by the report:

(a) the total number of Service Users;

(b) the number of Service Users to whom the Services were provided for the first time;

(c) in respect of all Service Users a summary of any significant problems experienced;


(d)
a summary of any inspections or audits undertaken at the Premises where the Services are being provided other than routine inspections and audits; and


(e)
any other matter that  either the Service Provider or the GOC  feels, acting reasonably, should be brought to the attention of the GOC.

3.11
During the Contract Period the Service Provider shall within six weeks of each anniversary of the Commencement Date provide the GOC with a written report in such format and dealing with such matters in relation to the Services as are reasonably required by the GOC and should include but not be limited to:


(a)
consideration of the quantity, quality and general provision of the Services provided under this Contract;


(b)
details of the Service Provider’s compliance and/or non-compliance with the Specification, the Services Delivery Plan and the Service Level Timescales;

(d) consideration of whether any amendment to the Contract is necessary.

3.12
The performance of the Service Provider will be reviewed at regular meetings between the Authorised Officer and the Service Provider’s Representative, as reasonably required by the GOC.  Any differences between the Service Provider and the GOC regarding interpretation of standards required under this Contract will be dealt with, in the first instance by the Authorised Officer and the Service Provider’s Representative.  If negotiations at this level fail, the dispute will be resolved in accordance with Clause 20.

3.13 The Service Provider shall comply with the Disaster Recovery Plan to help ensure that the risk of interruption in the provision of the Services is minimised.
3.14 During the Contract Period, the Service Provider shall within six weeks of each anniversary of the Commencement Date provide the GOC with written evidence that the Disaster Recovery Plan has been satisfactorily tested within the preceding Year.
4.
ADDITIONAL SERVICES


The GOC may from time to time require the Service Provider to submit a quotation for provision of additional services not within the scope of the Services.  Only the Authorised Officer may make such a request for a quotation (which may be verbal or in writing).  The Service Provider’s quotation for the additional services shall be submitted in writing to the GOC.  The GOC will incur no liability to pay for such additional services until the Service Provider’s quotation has been accepted in writing by the GOC.

5.
PAYMENT FOR THE SERVICE PROVIDER’S SERVICES
5.1
The GOC shall pay to the Service Provider quarterly in arrears by cheque the sums set out in Schedule 2 inclusive of VAT (if applicable) for the provision of the Services.

5.2
The Service Provider must submit an invoice to the GOC at the end of each quarter of the Contract Period as set out in Schedule 2 and the GOC shall pay such amount as may be undisputed and properly due to the Service Provider under the terms of this Contract within one calendar month of receiving the Service Provider’s invoice.
5.3
The Contract Price shall include all costs of providing the Services howsoever incurred including, without limitation, the costs of all staff, equipment, accommodation, fuel, materials, purchasing and maintaining vehicles, aids and adaptations and other equipment, travelling, all accounting systems, administration and all costs, charges, expenses and outgoings of whatever nature incurred by the Service Provider in performing its obligations under the Contract.
6. STAFF

6.1
The Service Provider shall employ or engage sufficient trained and competent staff to ensure that the Services are provided at all times in accordance with this Contract.  Without prejudice to the generality of the foregoing obligation, it shall be a duty of the Service Provider to ensure that a sufficient reserve of trained and competent staff is available to provide the Services to the Contract Standards during staff holidays, voluntary absence, or absence through sickness.  The Service Provider shall also maintain detailed records of staff on duty including details of names and place of duty and starting and finishing times and these records will be available to the GOC on reasonable request.

6.2
The Service Provider shall in all circumstances fully indemnify the GOC in respect of any claim against it made by any of the Service Provider‘s staff and in respect of any cost, expense, liability, loss or damage arising from such a claim, unless such a claim is due to negligence on the part of the GOC or its employees or contractors. 

6.3
The Service Provider shall employ or engage in and about the provision of the Services only such persons as are qualified, trustworthy, careful, skilled and experienced in their respective trades or professions.

6.4
The Service Provider shall ensure that every person employed by the Service Provider in and about the provision of the Services is at all times properly and sufficiently trained and instructed with regard to:


(a)
the task or tasks that person has to perform;


(b)
all relevant rules, procedures and standards of the GOC including the provisions of the Health & Safety at Work Legislation and any other EU and UK regulations directives or legislation pertaining to the nature of the Services;


(c)
fire risks and fire precautions;

(d) all relevant Department of Health guidance.

6.5
Records of staff training performance and disciplinary action shall be kept by Service Provider on the Premises.  It is the Service Provider’s responsibility to ensure that the staff are informed of new policies of the GOC and new legislation and relevant guidance rules and procedures.

6.6
Without prejudice to its compliance with this Clause 6, the Service Provider shall be entirely responsible for the employment or engagement and conditions of service of the Service Provider’s own staff including, without limitation, payment of all remuneration and benefits.
7.
CONTROL AND SUPERVISION OF STAFF
7.1
The Service Provider shall appoint a person to be the Service Provider’s Representative.  Such person and any replacements shall not be appointed without prior approval of the GOC.

7.2
The Service Provider’s Representative shall be the fully authorised representative of the Service Provider for all purposes connected with this Contract.  Any notice, information, instruction or other communication given or made to the Service Provider’s Representative by the GOC or the Authorised Officer shall be deemed to have been given or made to the Service Provider.

7.3
The Service Provider’s Representative or his/her deputy will be responsible for liaising with the Authorised Officer with regards to any problems arising in the provision of the Services including the conduct and capability of those employees of the Service Provider involved in the delivery of the Services.
7.4
If the Service Provider at any time becomes aware of any act or omission or proposed act or omission by the GOC which prevents or hinders or may prevent or hinder the Service Provider from providing the Services in accordance with the terms of the Contract, the Service Provider’s Representative or his/her deputy shall forthwith inform the Authorised Officer of that fact.  The provision of such information under this sub-clause shall not in any way release or excuse the Service Provider from any of the Service Provider’s obligations under this Contract.

7.5
The Service Provider’s staff shall primarily be under the control and direction of the Contractor’s own supervisory staff.

7.6
The Service Provider shall at all times provide a sufficient number of staff of a supervisory level in addition to the Service Provider Representative, to ensure that all staff are at all times adequately supervised and properly perform their duties.  The Service Provider shall ensure that such supervisory level staff are sufficiently skilled, trained and instructed with regard to all matters under the Contract, including without limitation the performance of the Services.
8.
EQUIPMENT
1.1 The Service Provider shall provide all equipment and materials and other things whatsoever required for the provision of the Services to the Contract Standards.

1.2 The Service Provider shall maintain in safe, serviceable and clean condition all equipment used by the staff on the Premises or stored by the Service Provider thereon.

9. CONFIDENTIALITY
9.1 The Service Provider shall not and the Service Provider shall ensure that its staff do not disclose to any person other than a person authorised by the GOC any information of a confidential nature received or acquired by them in connection with the GOC or this Contract including without prejudice to the generality of the foregoing:


(a) 
financial or other confidential information about or relating to the GOC; 


(b)
information relating to the business systems and processes of the GOC;


(c)
information relating to the staff, members or registrants of the GOC;


(d)
the identity of any Service User; or

(e) the medical condition of or the treatment received by any Service User.

9.2 The Service Provider agrees to comply with any Department of Health guidance on Service User confidentiality.

10.
DATA PROTECTION
10.1 The Service Provider shall comply with the Data Protection Act and any other applicable data protection legislation.  Without prejudice to the foregoing, the Service Provider shall at all times comply with the obligations placed on the GOC by the seventh data protection principle set out in the Data Protection Act (“the Seventh Principle”), namely:

(a) to maintain technical and organisational security measures sufficient to comply at least with the obligations imposed on the GOC by the Seventh Principle;

(b) only to process Personal Data (as defined by the Data Protection Act) for and on behalf of the GOC in accordance with the prior written instructions of the GOC and for the purpose of providing the Services in accordance with the Contract and to ensure compliance with the Data Protection Act; and

(c) to allow the GOC to audit the Service Provider’s compliance with the requirements of this Clause 10.1 on reasonable notice (including, without limitation, attending any premises of the Service Provider where the processing of Personal Data takes place and inspecting and copying any relevant documentation) and to provide the GOC with evidence of its compliance with the obligations set out in this Clause 10.1.
10.2 The Service Provider shall (at the GOC’s request) provide to the GOC with copies of its policies and procedures relating to the protection of Personal Data.
11. INDEMNITY
The Service Provider shall indemnify and keep indemnified the GOC its officers, staff and agents against any liability loss costs expenses claims or proceedings whatsoever arising under any statute or at common law out of or in connection with or in respect of the provision of the Services or as a result of any other act neglect or default of the Service Provider, its staff or any subcontractors or agents including (without limitation):


(a)
any loss of or damage to property (whether real or personal); and

(b) any injury to any person, including injury resulting in death; and

(c) any direct financial or economic loss; 

PROVIDED THAT nothing in this Clause 11 shall apply to the extent that such liability, loss, costs, expenses, claims or proceedings arose or were due to any act of negligence on the part of the GOC or its employees.
12. INSURANCE
12.1 The Service Provider shall throughout the Contract Period insure fully against its liability under Clause 11 and this Contract in such sum and on such terms as are not less favourable than as are set out in Schedule 3 and any policy of insurance taken out pursuant to this Clause 12.1 shall have the interest of the GOC endorsed upon it or shall otherwise expressly by its terms confer its benefits upon the GOC.

12.2 If the GOC requests the Service Provider shall produce to the GOC:


(a) 
the insurance policy maintained in accordance with Clause 12.1; and

(a) copies of all premium receipts under such insurance policy.

13. BREACHES
13.1 If the Service Provider does not carry out the Services in accordance with the Contract Standard and/or the Specification and/or the other provisions of this Contract the GOC may:

(a) require the Service Provider to remedy the default within 30 days or (at its sole option) such other time as the GOC may reasonably specify by providing or providing again (as the case may be) without further charge to the GOC such part of the Services as required in accordance with the Contract Standards, the Specification and the provisions of this Contract generally; and/or

(b) itself provide or procure the provision of the Services or any part of the Services until the GOC shall be satisfied that the Service Provider is again able to carry out the Services in accordance with the Contract Standards and the provisions of this Contract generally.  If the cost to the GOC of executing or procuring such Services exceeds the amount which would have been payable to the Service Provider pursuant to Clause 5 for carrying out the Services, the excess shall be paid by the Service Provider to the GOC in addition to any other sums payable by the Service Provider to the GOC in respect of the breach of this Contract; and/or
(c) make such deduction from the amount which would have been payable to the Service Provider pursuant to Clause 5 for providing the Services as the GOC shall determine by way of compensation in respect of such of the Services as the Service Provider shall have failed to provide in accordance with this Contract; and/or
(d) without determining the whole of the Contract, determine the Contract in respect of part of the Services only and thereafter provide or procure the provision of such part of the Services itself.

13.2 In the event of:

(a)
non-compliance with the Service Level Timescales in any one Year;

(b)
material non-compliance with any Action Target on any one Periodic Audit Visit; or

(c)
material non-compliance with the Service Delivery Plan; or

(d)
material non-compliance with relevant law or relevant guidance;

the Authorised Officer and Service Provider’s Representative will meet to determine and agree a Remedial Action Plan.  If no agreement can be reached, the Chief Executive of the GOC and the Chairman of the Service Provider shall meet to determine a Remedial Action Plan and if no such plan can be agreed the provisions of Clause 14 shall apply.

13.3 The remedies of the GOC under this Clause may be exercised concurrently in respect of any default by the Service Provider.

14. TERMINATION OF THE CONTRACT
14.1 In the event of:


(a)
non-compliance with the Service Level Timescales in two successive Years;


(b)
material non-compliance with Action Targets set on two successive Periodic Audit Visits;


(c)
material non-compliance with the Services Delivery Plan where no Remedial Action Plan can be agreed;


(d)
material non-compliance with relevant law or guidance where no Remedial Action Plan can be agreed;


(e)
material non-compliance with a previously agreed Remedial Action Plan;


the GOC shall be entitled to serve a default notice requiring 100% compliance at an Extraordinary Audit Visit which shall take place within 28 days of the service of the relevant default notice.  Failure to achieve 100% compliance with any such default notice with entitle the GOC to terminate the Contract forthwith, withholding any payment which would be due under the Contract were it to run its course.

14.2 Evidence of failure to achieve 95% compliance with Action Targets on any one Periodic Audit Visit will entitle the GOC to serve a default notice requiring 100% compliance at an Extraordinary Audit Visit which shall take place within 28 days of the service of the relevant default notice.  Failure to achieve 100% compliance will entitle the GOC to terminate this Contract forthwith, withholding any payment which would be due under this Contract were it to run its course. 

14.3 Notwithstanding anything contained in this Contract, the GOC may terminate this Contract or any part of it immediately upon written notice to the Service Provider if:

(a) the Service Provider commits an irremediable material breach of this Contract; and/or

(b) the Service Provider, having committed a remediable material breach of this Contract, shall neglect or otherwise fail to remedy such breach within 30 days or (at its sole option) such other reasonable time as shall be specified by the GOC after being required in writing to do so by the GOC, or repeats such remediable breach within the time allowed to remedy the original breach; and/or

(c) the Service Provider commits persistent minor breaches of this Contract.

14.4 This Contract may be terminated immediately by the GOC by giving notice in writing where:

(a) the Service Provider being a company shall pass a resolution or the Court shall make an order that the company shall be wound up (except for the purpose of amalgamation or reconstruction) or if an administrative receiver on behalf of a creditor shall be appointed or if the Court shall make an administrative order or if circumstances shall arise which entitle the Court or a creditor to appoint an administrative receiver or which entitle the Court to make a winding up order or administration order or shall make any arrangement for the benefit of such creditors or any similar event occurs under the law or any other jurisdiction; or 

(b) if distress or execution shall be levied or threatened upon any of the Service Provider’s property and the GOC reasonably considers that such distress or execution if levied, would be likely to have a material adverse affect on the Service Provider’s ability to provide the Services; or 

(c) any judgement against the Service Provider shall remain unsatisfied for more than 14 days; or
(d) there is any change in the management or control of the Service Provider.

PROVIDED ALWAYS that such termination shall not prejudice or affect any right of the action or remedy which shall have accrued or shall accrue thereafter to the GOC and the GOC may suspend payment to the Service Provider, retain any amount due to the Service Provider thereunder or otherwise from the GOC to be set off against any sums due hereunder, or otherwise from the Service Provider to the GOC and, at the GOC‘s sole option terminate this Contract forthwith and retake possession of any of the GOC materials, clothing, equipment or other goods loaned or hired to the Service Provider.

15. TRANSFER REGULATIONS
15.1 The parties acknowledge and agree that the Transfer Regulations shall apply, or shall be deemed to apply, upon the Service Provider commencing performance of the Services in accordance with the Contract and that the relevant transfer under the Transfer Regulations shall take place on the Commencement Date.

15.2 The Service Provider warrants that it shall comply with its obligations under the Transfer Regulations including, without limitation, its obligations under Regulations 11 and 13 of the Transfer Regulations and with its obligations under Section 257 of the Pensions Act 2004 but without prejudice to any provisions of this Clause 15.

15.3 In accordance with Clause 15.1 and the Transfer Regulations, the contracts of employment of those employees whose details are set out in Schedule 4 (the “Transferring Employees”) shall transfer to the Service Provider and have effect on and after the Commencement Date as if originally made between those employees and the Service Provider except insofar as such contracts relate to an occupational pension scheme and the Service Provider shall thereafter assume all rights, powers, duties and liabilities under the contracts of employment of the Transferring Employees.

15.4 If it is established to the satisfaction of the parties that the Transfer Regulations do not apply as a matter of law to any Transferring Employee, then the following provisions shall apply:

(a)
the Service Provider shall offer to each and every such employee a new contract of employment commencing on the Commencement Date whose terms and conditions, including full continuity of employment, shall not differ from those enjoyed prior to the Commencement Date except insofar as they relate to an occupational pension scheme; and

(b)
the offer referred to in Clause 15.4(a) shall be in writing and shall be made not less than fourteen days before the Commencement Date and open to acceptance for not less than fourteen days, and where any such offer is accepted, the Service Provider shall act in all respects as if the person had been subject to the Transfer Regulations. 

15.5 The Service Provider shall in accordance with the Transfer Regulations recognise the trade unions and/or employee associations representing the Transferring Employees and any employees who accept an offer of employment made in accordance with Clause 15.4(a) in accordance with each recognition agreement with such trade union and/or employee association in force immediately before the Commencement Date in respect of any of the above mentioned employees.

15.6 The Service Provider shall ensure that all Transferring Employees and all other employees who accept an offer of employment made in accordance with Clause 15.4(a) who were employed prior to the Commencement Date by any National Health Service body or other public body shall be entitled to receive pension rights in respect of employment on and after the Commencement Date which are broadly comparable to those which they would have been entitled to if they had remained in the employment of the relevant body (which, for the avoidance of doubt, shall include the right to join any pension scheme) and the Service Provider shall provide accordingly in the contracts of employment of all such employees.

15.7 The Service Provider shall ensure that all Transferring Employees and all other employees who accept an offer of employment made in accordance with Clause 15.4(a) who were employed prior to the Commencement Date by any National Health Service body shall be entitled to receive benefits in respect of employment on or after the Commencement Date equivalent to those which they would have received had they remained in the employment of the relevant NHS body under the National Health Service (Injury Benefits) Regulations 1995 as amended.

15.8 The Service Provider shall provide to the Council in good time prior to the Commencement Date a certificate from the Government Actuary’s Department confirming that the pension scheme (or schemes) provided in accordance with Clause 15.6 gives to the employees referred to therein pension rights broadly comparable to those of the Pension Scheme to which such employees were entitled to membership.

15.9 The Service Provider shall ensure that there will be a bulk transfer agreement whose terms shall be specified by the Council under which the pension scheme (or schemes) provided in accordance with Clause 15.6 shall provide day-for-day past services credits to the employees referred to therein who choose to transfer their accrued pension credits to that scheme (or schemes) and the implementation of such bulk transfer agreement shall be at the cost, if any, of the Service Provider.

15.10 If after the Commencement Date the Service Provider dismisses by reason of redundancy a Transferring Employee or any other employee who accepts an offer of employment made in accordance with Clause 15.4(a) who had he or she been so dismissed before the Commencement Date would have been entitled to any payment or benefit pursuant to any contractual or other entitlement including, without limitation, sections 45 or 46 of the Whitley Councils for the Health Service (Great Britain) General Council Conditions of Service or Section 16 of the Agenda for Change:  NHS Terms and Conditions of Service and/or the National Health Service (Compensation for Premature Retirement) Regulations 2002 or any replacement of any of the above then the Service Provider shall provide such employee with a payment or benefit calculated in the same manner as would have been applied on dismissal by reason of redundancy immediately before the Commencement Date.   

15.11 The Service Provider shall procure that where a Transferring Employee or any other employee who accepts an offer of employment made in accordance with Clause 15.4(a) accepts membership of a Service Provider’s pension scheme offered to him or her in accordance with Clause 15.6 he or she shall have a period of three months after receipt of option forms from the relevant pension administrators to elect to transfer his or her accrued benefits under the Pension Scheme to which such employee is a member into the Service Provider’s pension scheme.  If such employee makes such an election, the Service Provider shall procure that the Service Provider’s pension scheme will provide benefits in respect of past service in accordance with Clause 15.9 provided that the relevant bulk transfer value is paid by the relevant Pension Scheme administrators to the Service Provider’s pension scheme.

15.12 The Service Provider shall indemnify and keep indemnified in full the Council against all claims, costs, damages, expenses, payments and liabilities whatsoever whether arising before on or after the Commencement Date out of or in connection with or in respect of the employment or termination of employment of any Transferring Employee or any other employee who accepts an offer of employment made in accordance with Clause 15.4(a) or arising in respect of or in connection with any other person employed or engaged by the Service Provider in connection with the provision of the Service which, for the avoidance of doubt, shall include any claim made by any third party arising out of or in connection with or in respect of the employment or engagement of or in respect of any act or omission of any Transferring Employee or any of the aforesaid persons employed or engaged by the Service Provider.

15.13 If the employment of a Transferring Employee or any other employee who accepts an offer of employment made in accordance with Clause 15.4(a) transfers (on one or more occasions) to a new employer (including to the Council) as a result of a change in the identity of the party providing all or any of the Services for which the Service Provider is to be responsible under this Contract then the Service Provider  shall  and shall procure that the new employer of each such employee shall comply with the principles set out in Clauses 15.6 to 15.12 and all consequential amendments shall be made to the wording of Clauses 15.6 to 15.12 to give effect to this Clause 15.13 and the Service Provider shall also procure that there are funds for an onward bulk transfer value sufficient at least to match the value  in respect of such employees who transfer their accrued pension credits which would be generated by replicating the terms of the bulk transfer agreement referred to in Clause 15.9.
15.14
The parties acknowledge that the provisions of the Transfer Regulations may apply at any time before or after the termination or expiry of this Contract or upon the early termination or variation of this Contract.  In circumstances where the Transfer Regulations do apply, the Service Provider shall comply with its obligations under the Transfer Regulations.

15.15
In the event of expiry or termination in whole or in part of this Contract, the Service Provider and the GOC shall co-operate fully to ensure an orderly handover in relation to all aspects of the Services to alternative service providers and shall at all times act in such a manner as to not adversely affect the delivery of the Services or the obligations of the parties under this Contract.

15.16
If requested to do so by the GOC, the Service Provider shall co‑operate fully during the discussions and any transfer of the Services or any part thereof to any alternative service provider(s) and this co‑operation shall extend to allowing for access to, and providing copies of, all documents, reports, summaries and other information, including any information in electronic form, which is necessary in order to achieve an effective transition to a new service provider without disruption to routine operational requirements.  The transfer shall be arranged to reduce to a minimum any interruption of the provision to the GOC of the Services. 

15.17
The Service Provider shall allow access to the Premises and its facilities, in the presence of a representative of the GOC, to any person representing any prospective or new service provider nominated by the GOC and, for the purpose of such access, the GOC shall give the Service Provider seven days’ notice of a proposed visit together with a list showing the names of all the persons who shall be attending the Service Provider’s facilities.

15.18
At any time before or after the end of the Contract Period (howsoever arising), the Service Provider shall, within 14 days of a written request from the GOC, provide such full, accurate and up to date information relating to the Service Provider’s staff employed or engaged in providing the Services (or a part of the Services) to the GOC including their terms and conditions of employment and any existing or potential liabilities to such staff or to third parties arising from any act or omission of such staff and all such other information relating to such employees as may be reasonably requested by the GOC so as to facilitate the engagement by the GOC of a new or prospective service provider or to enable the GOC to issue tender documents for any of the Services during any retender exercise including the provision of such information to a prospective or new service provider on the terms referred to in this Clause 15 and in compliance with the Transfer Regulations and the Service Provider shall warrant the accuracy of such information.  The Service Provider agrees to use its reasonable endeavours to obtain appropriate consents under the Data Protection Act, or any other legislative requirements, from its staff. 

15.19
The Service Provider agrees that all such information as may be provided to the GOC pursuant to Clauses 15.16, 15.17 and 15.18 shall be provided in such form as shall be requested by the GOC and the Service Provider hereby agrees that all such information may be passed on to prospective or new service providers (in confidence) during any retender exercise for the purposes of future Service provision and obtaining advice only.
15.20
Where notice is given to terminate this Contract or after the Service Provider shall have otherwise become aware of the proposed termination of the Contract or the provision by it of the Services, the Service Provider shall not without the consent of the GOC (not to be unreasonably withheld):

(a) terminate the employment of any of its staff employed or engaged in providing the Services (or a part of the Services) without notifying the GOC of the termination and the reason therefore; or

(b) materially change any terms and conditions of employment of any of the aforementioned staff whether with the staff’s consent or otherwise save for an annual pay increase or change to the terms and conditions required as part of any collective consultation agreement that covers the staff; or

(c) relocate or assign any material new duties or assign to any other part of the Service Provider’s business any of the aforementioned staff.
15.21
In the event that any employees of the Service Provider transfer to the GOC or any third party as a result of the provisions of this Clause 15 or at any time pursuant to the Transfer Regulations:

(a) the Service Provider shall indemnify and keep indemnified in full the GOC against all claims, costs, damages, expenses, payments and liabilities whatsoever arising whether before or during the term of this Contract out of or in connection with or in respect of any person employed or engaged by the Service Provider in connection with the provision of the Services, or any part of the Services, (or the termination of such employment or engagement) which, for the avoidance of doubt, shall include any claim made by any third party arising out of or in connection with or in respect of the employment or engagement of any of the aforesaid persons, where and only to the extent that such claims, costs, damages, expenses, payments and liabilities were due to the acts or defaults of the Service Provider, its servants or agents before such transfer and while such persons were in the employment or engagement of the Service Provider;

(b) the Service Provider warrants that it shall comply in full with all its obligations under the Regulations including without limitation those under Regulation 10 and shall indemnify and keep indemnified the GOC against all claims, liabilities, losses and costs (including reasonable legal costs) arising from any breach of the warranty in this Clause 15.21(b));

(c) the indemnities in this Clause 15 shall continue to apply after the expiry or termination of this Contract without any limitation in time and, in particular but without limitation, shall continue to apply in respect of any employee of the Service Provider whose contract of employment transfers to the GOC on the expiry or termination of this Contract ; and 
(d) if on the expiry or termination of this Contract the contract of employment of any employee engaged or employed by the Service Provider in the provision of the Services to the GOC shall pass to a new service provider the Service Provider shall, on written request by the GOC, provide to the new service provider a written and binding indemnity in respect of each and every employee in the same terms as those set out in Clauses 15.21(a) and 15.21(b) above with the substitution of a reference to the new service provider for each reference to the GOC.
15.22
The Service Provider shall comply in full with the requirements of the Code of Practice on Workforce Matters in Public Sector Service Contracts (“the Code”) with regard to the terms and conditions of employment of all staff whom it recruits after the Commencement Date to work in the provision of any part of the Services under this Contract which include that the Service Provider:

(a) shall offer employment to the above staff on fair and reasonable terms which are overall no less favourable than those of the Transferring Employees;
(b) shall consult representatives of recognised trade unions or other elected employee representatives on the terms and conditions to be offered to such new recruits;


(c) shall offer pension provision arrangements in accordance with paragraph 10 of the Code;

(d) shall provide the information to the GOC on request which is necessary to allow the GOC to monitor compliance with the Code and for the purpose of review of the impact of the Code, in accordance with paragraph 12 of the Code; and

(e) agrees that, notwithstanding Clause 20 of this Contract, any dispute about the application of the Code shall be dealt with in accordance with Annex A to the Code.

15.23
In the event that the Service Provider fails to fulfil any of its obligations under this Clause 15, upon notice in writing from the GOC and after a reasonable period to remedy such breach, the GOC may withhold any amounts which are due to the Service Provider under this Contract until such breach is remedied
16. VARIATION OF SERVICES
16.1 The GOC may give notice to the Service Provider of proposed variations to the Specification, and/or Contract Standards and/or this Contract.

16.2 Following the notice the GOC and the Service Provider shall use best endeavours to agree the variation the timing for its implementation and the amount of any appropriate adjustment in the Contract Price as a result of the variation.

16.3 Agreed variations shall be in writing and signed on behalf of both parties.  Where the parties are unable to agree in writing the proposed variations the matter shall first be dealt with in accordance with Clause 7.3 and thereafter in accordance with Clause 20.
16.4 Notwithstanding the other provisions of this Clause 16, the GOC shall be entitled to require variations to the Services Delivery Plan and the Service Level Timescales at any time during the Contract Period PROVIDED THAT:

(a) the GOC shall give no less than three months written notice to the Service Provider of any such variations; and

(b) any such variations shall not apply in respect of cases where mediation is already in progress at the date when the variations are to take effect.
17. SEVERABILITY

If any provision of this Contract is or becomes illegal, void, invalid or unenforceable that shall not affect the legality, validity or enforceability of the other provisions.

18. WAIVER
18.1
The failure of either party to seek redress for breaches or insist on strict performance of any provision of this Contract or the failure of either party to exercise any right or remedy to which it is entitled under this Contract shall not constitute a waiver thereof and shall not cause a diminution of the obligations under this Contract.

18.2 No waiver of any provision of this Contract shall be effective unless it is agreed by both parties in writing.

18.3 
No waiver of any default shall constitute a waiver of any subsequent default.

19. ACCRUED RIGHTS AND REMEDIES

Neither the expiration nor the termination of this Contract shall prejudice or affect any right of action or remedy which shall have accrued or shall thereafter accrue either to the GOC or the Service Provider.

20. DISPUTE RESOLUTION
20.1 In the event of a dispute arising out of this Contract the Service Provider’s Representative and the Authorised Officer shall attempt to resolve any such dispute.

20.2 If the Service Provider’s Representative and the Authorised Officer are unable to resolve any dispute within twenty working days of the dispute arising, the matter shall immediately be referred jointly by the parties to the Chief Executive of the GOC and the Managing Director of the Service Provider (or in the absence of any person holding either office at the relevant time, to a person within the relevant party's organisation holding a reasonably equivalent post) who will attempt to resolve the matter.

20.3 If the persons to whom the dispute is referred by the parties in Clause 20.2 above are unable to resolve it within twenty working days following the date of the joint referral, then the GOC and the Service Provider will attempt to settle the dispute by mediation in accordance with the Centre for Dispute Resolution (“CEDR”) Model Mediation Procedure (“the Procedure”).

20.4 To initiate a mediation the GOC or the Service Provider may give notice in writing (a “Mediation Notice”) to the other requesting mediation of the dispute and shall send a copy thereof to CEDR asking CEDR to nominate a mediator.  The mediation shall commence within 28 days of the Mediation Notice being served.

20.5 Neither the GOC nor the Service Provider will terminate such mediation until each of them has made their opening presentation and the mediator has met each of them separately for at least one hour.  The GOC and the Service Provider will co-operate with any person appointed as mediator providing him with such information and other assistance as he shall require and will pay his costs as he shall determine or in the absence of such determination such costs will be shared equally between the parties.

20.6 If the parties are unable to resolve any dispute under Clauses 20.3 to 20.5 above, Clause 32 shall apply PROVIDED THAT neither party will commence legal proceedings against the other until 30 days after mediation in accordance with Clauses 20.3 to 20.5 above has failed to resolve the dispute.

21. INTELLECTUAL PROPERTY
The Service Provider agrees that any intellectual property arising out of or developed in connection with or related to the Services or this Contract, including any future developments or improvements to any such intellectual property following expiry or termination of this Contract, shall vest in and belong to the GOC.

22. PUBLICITY

The Service Provider must not advertise or publicly announce that it is supplying any services to the GOC without prior written consent of the GOC.
23. CORRUPT GIFTS, PAYMENTS OF COMMISSIONS
23.1
The GOC shall be entitled to terminate this Contract immediately upon written notice and to recover from the Service Provider the amount of any loss resulting from such termination in the following circumstances:


(a)
if the Service Provider shall have offered or given or agreed to give to any person any gift or consideration of any kind as an inducement or reward for doing or forbearing to do, or for having done or forborne to do, any action in relation to the obtaining or execution of the Contract or any other contract with the GOC, or for showing or forbearing to show favour or disfavour to any person in relation to the Contract or any other contract with the GOC;


(b)
if the acts referred to in Clause 23.1(a) shall have been done by any person employed by the Service Provider or acting on its behalf (whether with or without the knowledge of the Service Provider);


(c)
if in relation to the Contract or any other contract with the GOC the Service Provider or any person employed by it or acting on its behalf shall have committed any offence under the Prevention of Corruption Acts 1889 to 1916, or shall have given any fee or reward to any officer of the GOC which shall have been exacted or accepted by such officer under colour of his office or employment and is otherwise than such officer’s proper remuneration.
24. WARRANTIES
24.1 The Service Provider warrants and represents to the GOC that:

(a)
it has full power to enter into this Contract and to perform its obligations under this Contract;

(b)
in executing this Contract its representative has full capacity and authority to act on its behalf;

24.2 Throughout the period of this Contract and for a period of 12 months following its termination for any reason unless agreed in writing by the GOC the Service Provider shall not solicit or entice any person who was at any time or is an employee of the GOC (whether or not such person would commit a breach of his or her employment contract by reason thereof) and who had contact whether directly or indirectly with it during the said period.

25. NOTICES
25.1 Any notice or other document to be served on any party under the provisions of or in connection with this Contract shall be sufficiently served if it is left or delivered at or sent by registered post or through the recorded delivery system addressed to:

(a) in the case of the Service Provider: to the Service Provider’s Representative at its registered office or its last known place of business in the United Kingdom or the address referred to above or such other address as may from time to time be notified to the GOC;

(b) in the case of the GOC: to the Authorised Officer at the address referred to above or such other address as may from time to time be notified to the Service Provider.

25.2
Any notice or document of the kind referred to in Clause 25.1 if sent by registered post or through the recorded delivery system shall be deemed to have been sufficiently served 48 hours after the time of posting (unless returned by the Post Office undelivered).

26. AUDIT
26.1 The Service Provider shall keep and maintain full and accurate records of all receipts and payments relating to the provision of the Services under this Contract for a period required by its or the GOC ‘s auditors or the GOC and will provide to the GOC such information as the GOC may reasonably require; 


(a)
in order to prepare its own accounts for external audit; 


(b)
to comply with any other legal obligation placed on the GOC. 

26.2 The Service Provider shall provide the GOC with such information as it may reasonably require to answer all reasonable enquiries raised by other parties in relation to the provision of any of the Services covered by this Contract PROVIDED THAT the Service Provider may request proof that the information is reasonably required to answer enquiries raised by persons over whom the GOC has no control.

27. TRANSFER AND SUB-CONTRACTING
27.1 The Service Provider shall not assign novate sub-contract transfer or otherwise dispose of the whole or any part of this Contract or any rights or obligations under it without the GOC‘s prior written consent.

27.2 Where the GOC has provided its prior written consent to the Service Provider sub-contracting the whole or any part of this Contract pursuant to Clause 27.1, copies of all sub-contracting arrangements shall be provided free of charge by the Service Provider to the GOC at the GOC‘s request.

27.3 The sub-contracting of the whole or any part of this Contract shall not relieve the Service Provider of any of its obligations under this Contract and the Service Provider shall be fully responsible for the acts, omissions, default or neglect of any the Service Provider’s agents as if they were the acts, omissions, default or neglect of the Service Provider.

28. SET-OFF

The GOC shall be entitled to set-off against the Contract Price any sum due from the Service Provider otherwise than under this Contract.

29. ENTIRE CONTRACT


This Contract and the documents referred to herein embody the entire understanding of the parties relating to all matters dealt with by any other provisions of this Contract at the date hereof.  This Contract shall prevail over any inconsistent terms and conditions relating to the subject matter of the Contract and any other agreement between the parties or referred to in correspondence or elsewhere and any conditions or stipulations to the contrary are hereby excluded and extinguished.

30. DISCRIMINATION 
30.1 The Service Provider in providing the Services and in connection with this Contract generally shall take all reasonable steps to ensure that all its staff, agents and sub-contractors comply with each and every one of the provisions of law which prohibit discrimination on the grounds of disability, sex, colour, race, ethnic or national origin or religion.

30.2 Without prejudice to the generality of Clause 30.1 above, the Service Provider shall:

(a) in respect of all persons employed or seeking to be employed by the Service Provider (whether in and about the provision of the Services or otherwise) comply with each and every one of the provisions of law which prohibit discrimination on the grounds of disability, sex, colour, race, ethnic or national origin or religion;

(b)
ensure that the GOC is not placed in breach of the said provisions of law by any of the Service Provider’s acts or omissions or those of any person employed or engaged by the Service Provider or of any sub-contractor of the Service Provider; and

(c)
ensure that where the Service Provider or the GOC are subject to an investigation or other matter in relation to being in contravention or possible contravention of any of the said provisions of law the Service Provider shall, free of charge, provide to the GOC such information as the GOC may request within the timescales given by the GOC, attend meetings, provide access to relevant data and information and generally co-operate fully with the GOC and any investigation taking place.

31. CONTRACTS (RIGHTS OF THIRD PARTIES) ACT 1999

For the avoidance of doubt, no third party shall have any rights in respect of this Contract by virtue of the Contracts (Rights of Third Parties) Act 1999 and the parties shall not require the consent of any person to any variation of or amendment to this Contract.

32. APPLICABLE LAW

This Agreement shall be governed by and construed according to the Law of England and Wales and shall be subject to the exclusive jurisdiction of the English Courts.

IN WITNESS WHEREOF the parties or their duly authorised representatives have signed this Contract the day and year first before written

Signed by







)

for and on behalf of THE GENERAL OPTICAL COUNCIL

)

in the presence of






)
Signed by







)

for and on behalf of 






)

[THE SERVICE PROVIDER]





)

in the presence of






SCHEDULE 1

The Specification

[Details of GOC’s requirements to be included]

The Service Provider shall ensure that the Services are at all times provided in accordance with:

(a)
the Services Delivery Plan; and 

(b) 
the Service Level Timescales.
SCHEDULE 2

Payment details

Payment shall be quarterly in arrears, subject as otherwise set out in the Contract, with £[     ] inclusive of VAT being paid on each of 30th June, 30th September, 31st December and 31st March in each Year during the Contract Period.

SCHEDULE 3
Insurance

The Service Provider shall maintain the following insurance policies pursuant to Clause 12.1 of the Contract:
(a) Employers liability insurance policy - minimum indemnity limit £10,000,000 (ten million pounds) per claim and, in any event, in compliance with the Employer’s Liability (Compulsory Insurance) Act 1969 and any statutory orders made thereunder or any amendment or re-enactment thereof;
(b) Public liability insurance policy - minimum indemnity limit £5,000,000 (five million pounds) per claim; and
(c) Professional indemnity insurance policy - minimum indemnity limit £2,000,000 (two million pounds) per claim.
SCHEDULE 4
The Transferring Employees
ANNEX 1

SERVICES DELIVERY PLAN

ANNEX 2

SERVICE LEVEL TIMESCALES

ANNEX 3

DISASTER RECOVERY PLAN
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